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FOREWORD

Rights in Action

The guide prepared by the International Federation for Human Rights is unique. It
presents a complete synthesis of the various possibilities open to victims of human
rights violations by transnational corporations. It offers a comparison between
these various possibilities, and it evaluates their effectiveness. But the guide is also
more than that. It bears testimony to how the international law of human rights is
transforming itself, from imposing obligations only on States — still the primary
duty-bearers — to gradually taking into account that non-State actors — particularly
corporations operating across borders, on which State control is sometimes weak —.

This is the background against which the guide should be read : in the name of
combating impunity for human rights violations, international law is being quietly
revolutionized, to become more responsive to the challenges of economic globa-
lization and to the weakening of the regulatory capacity of States.

The insistence on an improved control of the activities of transnational corpo-
rations initially formed part of the vindication of a ‘new international economic
order’ in the early 1970s. The context then was relatively favorable to an improved
regulation of the activities of transnational corporations : while developed States
feared that certain abuses by transnational corporations, or their interference with
local political processes, might lead to hostile reactions by developing States,
and possibly to the imposition of restrictions on the rights of foreign investors,
the ‘Group of 77’ non-aligned (developing) countries insisted on their perma-
nent sovereignty over natural resources and on the need to improve the super-
vision of the activities of transnational corporations. A draft Code of Conduct
on Transnational Corporations was even prepared until 1992 within the UN
Commission on Transnational Corporations. It failed to be adopted, however,
because of major disagreements between industrialized and developing countries,
in particular, on the inclusion in the Code of standards of treatment for TNCs :
while the industrialized countries were in favor of a Code protecting TNCs from
discriminatory treatment of other behavior of host States which would be in vio-
lation of certain minimum standards, the developing States primarily sought to
ensure that TNCs would be better regulated, and in particular would be prohibited
from interfering either with political independence of the investment-receiving
States or with their nationally defined economic objectives.
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It is also during the 1970s that the Organization for Economic Cooperation and
Development (OECD) adopted the Guidelines for Multinational Enterprises (21
June 1976). These Guidelines were revised on a number of occasions since their
initial adoption, and most recently in 2000, when the supervisory mechanism
was revitalized and when a general obligation on multinational enterprises to
‘respect the human rights of those affected by their activities consistent with the
host government’s international obligations and commitments’ was stipulated.
Almost simultaneously, the International Labor Organisation adopted the Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy
(adopted by the Governing Body of the International Labour Organisation at its
204th Session (November 1977), and revised at the 279th Session (November
2000)).

Yet, although of high moral significance because of its adoption by consensus
by the ILO Governing Body at which governments, employers and workers are
represented, the Tripartite Declaration remains, like the OECD Guidelines, a non-
binding instrument. Both these instruments impose on States certain obligations
of a procedural nature : in particular, States must set up national contact points
under the OECD Guidelines in order to promote the Guidelines and to receive
‘specific instances’, or complaints by interested parties in cases of non-compliance
by companies; they must report on a quadriennal basis under the ILO Tripartite
Declaration on the implementation of the principles listed therein. However, both
the ILO Tripartite Declaration and the OECD Guidelines instruments are explicitly
presented as purely voluntary, with respect to the multinational enterprises whose
practices they ultimately seek to address, and their effectiveness in bringing about
change in the conduct of companies is questionable.

The debate on how to improve the human rights accountability of transnational
corporations was relaunched as concerns grew, in the late 1990s, about the impacts
of unbridled economic globalization on values such as the environment, human
rights, and the rights of workers. At the 1999 Davos World Economic Forum,
the United Nations Secretary General K. Annan proposed a Global Compact
based on shared values in the areas of human rights, labour, and the environ-
ment, and to which anti-corruption has been added in 2004. The ten principles to
which participants in the Global Compact adhere are derived from the Universal
Declaration of Human Rights, the International Labour Organization's Declaration
on Fundamental Principles and Rights at Work, the Rio Declaration on Environment
and Development, and the United Nations Convention Against Corruption. The
process is voluntary. It is based on the idea that good practices should be rewarded
by being publicized, and that they should be shared in order to promote a mutual
learning among businesses. The companies acceding to the Global Compact are
to ‘embrace, support and enact, within their sphere of influence’, the principles
on which it is based, and they are to report annually on the initiatives they have
taken to make those principles part of their operations.
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Developments occurred also within the UN Commission on Human Rights. On 14
August 2003, the UN Sub-Commission for the Promotion and Protection of Human
Rights approved in Resolution 2003/16 a set of ‘Norms on the Human Rights
Responsibilities of Transnational Corporations and Other Business Enterprises’.
The ‘Norms’ proposed by the Sub-Commission on Human Rights essentially
presented themselves as a restatement of the human rights obligations imposed
on companies under international law. They were based on the idea that ‘even
though States have the primary responsibility to promote, secure the fulfillment of,
respect, ensure respect of and protect human rights, transnational corporations and
other business enterprises, as organs of society, are also responsible for promoting
and securing the human rights set forth in the Universal Declaration of Human
Rights’, and therefore ‘transnational corporations and other business enterprises,
their officers and persons working for them are also obligated to respect generally
recognized responsibilities and norms contained in United Nations treaties and
other international instruments’ (Preamble, 3rd and 4th Recitals).

Although the initiative of the UN Sub-Commission on Human Rights was received
with suspicion, and sometimes overt hostility, both by the business community and
by a number of governments, it did serve to put the issue on the agenda of the UN
Commission on Human Rights. In July 2005, at the request of the Commission on
Human Rights, the UN Secretary General appointed John Ruggie as his Special
Representative on the issue of human rights and transnational corporations. The
Special Representative set aside the Norms, which he considered could ‘undermine
the capacity of developing countries to generate independent and democratically
controlled institutions capable of acting in the public interest’. Instead, following
almost three years of consultations and studies, he proposed a framework resting
on the ‘differentiated but complementary responsibilities’ of the States and cor-
porations, including three principles: the State duty to protect against human
rights abuses by third parties, including business; the corporate responsibility to
respect human rights; and the need for more effective access to remedies. Hence,
while restating that human rights are primarily for the State to protect as requi-
red under international human rights law, the framework does not exclude that
private companies may have human rights responsibilities ; although companies
essentially should comply with a ‘do no harm’ principle, this also entails certain
positive duties, including the due diligence obligation of the company to become
aware of, prevent and address adverse human rights impacts. In addition, the report
discusses the problem of ‘policy misalignment’, noting that investment policies,
for instance — in the conclusion of investment treaties or in the role of export credit
agencies — should facilitate the ability of the State to discharge its obligation to
protect human rights, rather than make it more costly or more difficult.
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Whether they rely on international mechanisms, on domestic courts, on voluntary
commitments, or on incentives such as conditions imposed by export credit agencies
or shareholder activism, none of the tools that have evolved over the years in order
to strengthen the protection of victims of human rights violations by companies
would be effective without the victims or their representatives making use of them.
It is by mobilizing rights into action that we are provided with opportunities to
improve our understanding both of the companies’ obligation to respect human
rights, and of the States’ duty to protect them.

Indeed, perhaps the most spectacular example of the role of victims in bringing life
into the mechanisms that would otherwise only exist as paper rules is the revival
since 1980 of the Alien Tort Claims Act (ATCA) in the United States. The Alien
Tort Claims Act, a part of the First Judiciary Act 1789, provides that the U.S.
federal courts shall be competent to adjudicate civil actions filed by any alien for
torts committed ‘in violation of the law of nations or a treaty of the United States’
(28 U.S.C. §1350). For almost two centuries, this clause remained confined to
relatively marginal situations. It was first revived in 1980, in the case of Filartiga
v. Pefia-Irala. The ATCA has since been relied upon in a large number of cases
related to human rights claims, including over the past couple of decades some
cases concerning corporations having sufficiently close links to the U.S. This is
by all means a spectacular development. But none of it would have been possible
without the inventive invocation of the ATCA by Peter Weiss, for the Centre for
Constitutional Rights, assisting the Filartiga family in its quest for justice.

In sum, this guide to victims is more than just a practical tool, and it is more than
a stock-taking exercise of what has been achieved so far to improve the protection
of the victims of human rights violations by corporations: it is also an invitation
to use the existing remedies, and thus to improve them. Rights are like a natural
language : unless they are practiced and constantly improved, they risk falling
into oblivion. It is the great merit of FIDH to remind us that only by invoking our
rights shall future violations be prevented.

Olivier De Schutter
UN Special Rapporteur on the right to food

8/ FIDH — International Federation for Human Rights



ACKNOWLEDGEMENTS

Director of Publication: : Souhayr Belhassen

Editor: Antoine Bernard

Coordination: Geneviéve Paul, Elin Wrzoncki

Authors: Véronique Van Der Plancke, Valérie Van Goethem, Geneviéve Paul, Elin Wrzoncki

Graphic design: Bruce Pleiser
Photographs: Natalie Ayala, Parker Mah, Daniel Lanteigne, Ruben Dao and Antonio Soffientini.

Caroline Lemestre, Katia Roux, Natalie Tomlinson, Erin Foley-Smith, Jenny Joussemet, Arthur Croizier,
Marie Cugq (FIDH interns) and Claudia Josi also contributed to the writing and editing.

We are extremely thankful to the following persons for their careful reading and precious comments
on the draft: Claire Mahon, Christophe Golay, Julie Gromellon, Samuel Dansette, Nicholas Lusiani,
Tricia Feeney, Joseph Wilde-Ramsing, Victor Ricco, Beatrice Vacotto, Emily Sims, Valérie Couillard,
Solomon Ebobrah, Clara Sandoval, José Aylwin, Mario Melo, Patricia Canales, Kirill Koroteev, Nicolas
Wevelsiep, Katherine Gallagher, Jonathan G. Kaufman, Jacqui Zalcberg, Emmanuel Daoud, Manuel
Olle Sesse, Nora Fernandez, Sébastien Godinot, Anne-Sophie Simpere, Joanna Levitt, Johan Frijns,
Kirk Herbetson, Robert C.May, Tea Soentoro, Bruce Purdue, Bart Slob, Ursula Wynhoven, Claire
Methven 0'Brien, Michel Capron, Isabelle Daugareilh, Emily Schaeffer, Michel Uiterwaal, Louise Paul,
Dominic Renfrey as well as FIDH International Secretariat members Marceau Sivieude, Tchérina
Jérolon, Florent Geel, Clémence Bectarte, Karine Bonneau, Delphine Carlens, Jimena Reyes, Kate
Coles, Shawna Carroll and Katherine Booth.

We are grateful to all the individuals who in some way or another contributed to this project and
in particular Ingrid Lhande and our translators Christian Larson, Jonathan Andrew, Pascale Norris,
Nadine Randall, Orsolya Kizer and Christopher Thiery.

Finally, we would like to thank Olivier de Schutter for his support throughout the realisation of this
project, at the time of its conception Secretary General of FIDH and now UN Special Rapporteur
on the right to food.

This guide was realized thanks to the support of the European Commission, EED (Evangelischer
Entwicklungsdienst), ICCO (Inter church Organisation for Development Cooperation), the Finish
Ministry of Foreign Affairs and the French Ministry of Foreign Affairs. The analyses and opinions
set forth in this publication do not in any way reflect the positions of these institutions and are not
intended to constitute legal advice. The sole responsibility for the content of this publication and
for any potential and unintentional inaccuracies rests with FIDH.

FIDH — Guide on recourse mechanisms /9



TABLE OF CONTENTS

ACKNOWLEDGEMENTS ... tiiiiiiiiiiiiieinetnenensensnnenns 9
INTRODUCTION. . it iiiiiiiiiiitieenennenenneneencnnencanens 13
SECTION 1. Intergovernmental Mechanisms...................... 23
PART 1. The United Nations System for the Promotion

and Protection of Human Rights ..................... 25
Chapter I. United Nations Treaty-Based Mechanisms . .............. 26
Chapter II. The Charter-Based Mechanisms ....................... 45
PART II. ILOMechaniSms . ...coveieiieieeieneneenennenenns 76
Chapter I. Complaints Regarding Freedom of Association —

The Committee on Freedom of Association .............. 81
Chapter II. Representations Regarding Violations of ILO Conventions . . 88
Chapter III. Complaints Under Article 26 Regarding Violations

of ILO Conventions — Commissions of Inquiry ........... 91
PART I1I. Regional Mechanisms ............ociiiiiiiiiinn, 99
Chapter 1. The European System of Human Rights .. ............... 99
Chapter II. The African System of Human Rights and the Courts

of Justice of the African Regional Economic Communities . 123
Chapter III. The Inter-American System of Human Rights ........... 152
SECTION II. Judicial Mechanisms..........c.cooiiieiiiiineennn. 177
PART I. The Extraterritorial Civil Liability of Multinational

Corporations for Human Rights Violations ........... 179
Chapter 1. Establishing the Jurisdiction of a US Court

and Determining the Law Applicable to the Case . ........ 181
Chapter II. Establishing Jurisdiction in an EU Member State Court

and Determining the Law Applicable to the Case . .. ...... 215
Chapter III. The Accountability of Parent Companies for Acts

Committed Abroad: “Piercing the Corporate Veil” ........ 234
PART II. The Extraterritorial Criminal Liability of Multinational

Corporations for Human Rights Violations ........... 258
Chapter 1. Criminal Prosecution of Multinationals

before the International Courts ....................... 261
Chapter II. The Extraterritorial Criminal Liability of European-based

Multinational Corporations for Human Rights Violations. . . 275

10 / FIDH - International Federation for Human Rights



Chapter I1I.

SECTION III.
PART I.
Chapter 1.
Chapter II.

PART II.
PART III.

SECTION IV.

The Extraterritorial Criminal Liability
of Multinational Corporations for Human Rights

Violations before American and Canadian Courts. ........ 328
Mediation Mechanisms . ..........ccetieieeenennn. 347
OECD Guidelines for Multinational Enterprises .. ...... 349
Content and Scope of the OECD Guidelines. ............ 352
The mechanism for implementing the Guidelines. ........ 365
National Human Rights Institutions (NHRIs) ......... 396
OmbudsSmen ........covviuiveceecnssncsocessnsns 401

Who is Funding the Project or Owns the Company?
Using Financial Institutions’ Mechanisms

and Engaging with Shareholders .................... 405
PART 1. International Financial Institutions ................. 408
Chapter I. The World Bank Group . . ............ .. .. ... ... .... 409
Chapter II. Regional Development Banks . ....................... 425
PART II. Export Credit Agencies .........cocivieieienenenn. 466
PART III. Private Banks ..........ccoiiiiiiiiiiiiiiiiinnnn. 479
PART IV. Engaging with Shareholders of the Company ......... 485
SECTION V. Voluntary Commitments: Using CSR Initiatives

as a Tool for Enhanced Accountability................ 495
PART 1. Overview of CSR initiatives ..............coviianen 499
Chapter I. The UN Global Compact. . ......... ..., 499
Chapter II. International Organization for Standardization . .......... 508
Chapter III. Extractive industry initiatives . ....................... 512
Chapter IV. Labour Rights Initiatives in the Supply Chain............ 520
Chapter V. Fair Trade Initiatives . . ......... ... .. .. .. ... ... .... 533
PART II. International Framework Agreements ............... 535
PART III. Using the voluntary commitments of companies

as a basis for legal action .................. .00l 541
CONCLUSION ..ttt iiitititeitnnensensosensascnsensnsenns 549
GLOSSARY ittt ittt iiitteietieteeneneencnncncanns 554

FIDH — Guide on recourse mechanisms /11



12 / FIDH - International Federation for Human Rights



INTRODUCTION

Why a guide on corporate-related abuses?

Twenty years ago, the expressions “human rights” and “business” very rarely
formed part of the same sentence. Human rights were the business of States
whereas companies just had to mind their own business.

Today, the expression “corporate social responsibility” (CSR) is on everyone’s
lips. There is not a single week without regional or international conferences on
CSR. In Western countries, consumers are becoming more aware of these issues.
More generally, the global financial crisis — apart from aggravating social dispari-
ties — has accentuated the flaws of the current financial and economic system and
recalled the urgent need for accountability on the part of economic players. More
and more, CSR is rightly understood as encompassing respect for internationally
recognized human rights. Over 250 multinational corporations have publicly rec-
ognized the need to respect human rights at all times and wherever they operate.
Tools are being developed to help businesses understand what human rights mean
in their daily operations as they recognize the need to assess potential risks stem-
ming from human rights abuses in order to ensure the viability of their businesses.
Major corporations have recognised that profit is closely linked to the respect of
human rights.

Yet, the discourse, strategies and practices put forward by companies have to
be matched with concrete changes in practice. On every continent, victims of
human rights violations or serious environmental damage, directly linked to the
economic activities of multinational corporations, are faced with major obstacles
in seeking justice.

At the time of writing, in Latin America, union leaders are being shot for pub-
licly claiming their rights, in Mexico, Colombia, Guatemala and in El Salvador.
From the Philippines to Peru, indigenous peoples’ right to be consulted in relation
to investment projects in the extractive industry continues to be ignored and is
becoming an important factor of political and social destabilization. In Africa, land
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purchasing by sovereign wealth funds in particular from the Gulf region threatens
the capacity of small-scale farmers to ensure sustainable food production and
realise their right to food. Information technology (IT) companies have recently
been under the spotlight for their questionable acquiescence in requests made by
certain authoritarian regimes to restrict access to information.

Nearly thirty years after the Bhopal tragedy, in which toxic gases leaked from a
pesticide plant owned by the Union Carbide Corporation, thousands of surviving
victims are still waiting for fair compensation, adequate medical treatment and
rehabilitation and the plant site has still not been cleaned up. The list goes on. In
all parts of the world, human rights and environmental abuses are taking place as
a result of the direct or indirect action of corporations.

Various reasons can explain such denial of justice to victims. The “governance
gaps” identified by the UN Special Representative on business and human rights,
John Ruggie, remain a blatant reality. Corruption, lack of judicial independence,
the unwillingness or inability of host States to ensure foreign companies operating
in their territory respect environmental and social standards are only a few exam-
ples of these gaps which impede access to justice. Other gaps include the absence
of adequate judicial systems allowing victims to seek justice in home States (i.e.
where the parent company is based), legal obstacles due to the complex structure of
multinationals and the inconsistency between what is permissible under corporate
law and what is required under human rights law.

However, some positive developments are noteworthy. In Ecuador, a historic class
action lawsuit against Chevron oil company found favorably for thousands of
victims who, 18 years after the trial, will be compensated for damages resulting
from the contamination of water by the company, which was fined $9.5 billion.
The challenges that lay ahead for the implementation of this decisions are numer-
ous. Similarly, in Italy, the recent decision in February 2012 in the Eternit case,
relating to asbestos produced by a construction materials company, is a good
illustration. Victims' associations, representing the interests of nearly 3,000 people,
had to wait 30 years to see the Swiss former leader and Belgian former majority
shareholder of the company held criminally responsible for the natural disasters
and safety violations committed on the Italian territory. With local authorities and
Inail (Italian social security) joining the group as a civil party, the Italian court
followed the prosecutor's indictment in sentencing the two Eternit leaders to 16
years in prison. These two examples illustrate the slow improvement of national
procedures to ensure justice and redress to victims of violations of human rights
committed by companies.

In addition to States’ failing to take measures to ensure the fulfilment of their
international human rights obligations, the scope of the responsibility directly
imposed on businesses (although slowly being recognised) has yet to be clearly
defined. In the face of these structural obstacles at the national level, there is
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no forum available at the international level for victims to directly address the
responsibility of corporations.

As a result, impunity prevails.

Objective and scope of the guide

With this guide, FIDH seeks to provide a practical tool for victims, and their
(legal) representatives, NGOs and other civil society groups (unions, peasant
associations, social movements, activists) to seek justice and obtain reparation
for victims of human rights abuses involving multinational corporations. To do
so, the guide explores the different judicial and non-judicial recourse mechanisms
available to victims.

In practice, strategies for seeking justice are not limited to the use of recourse mecha-
nisms. Various other strategies have been used in the past to seek justice. Civil society
organisations have for instance set up innovative campaigns on various issues such
as baby-milk marketing in developing countries, sweatshops in the textile industry
profiting multinationals or illicit diamond trafficking fuelling conflicts in Africa. Such
actions have yielded results and can turn out to be equally (or even more) effective
than using formal channels. While this guide will not focus on such strategies, they
are often used alongside and reinforce the use of recourse mechanisms.

The main focus of this guide is violations committed in developing countries by
or with the support of a multinational company, its subsidiary or its commercial
partner. Hence, the guide focuses in particular on the use of extraterritorial juris-
diction to strengthen corporate accountability.

This guide does not address challenges specifically faced by small and medium-size
enterprises. While all types of enterprise play a crucial role in ensuring respect
for human rights, we focus on multinational groups. At the top of the chain, it
is considered that they have the power to change practices and behaviours, that
their behaviour conditions the rest of the chain and that they are in a position to
influence their commercial partners, including small and medium-size enterprises.

The guide is comprised of five sections. Each examines a different type of
instrument.

The first section looks at mechanisms to address the responsibility of States
to ensure the protection of human rights. International and regional intergov-
ernmental mechanisms of quasi-judicial nature are explored, namely the United
Nations system for the protection of human rights (Treaty Bodies and Special
Procedures), the International Labour Organisation complaint mechanisms and
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regional systems for the protection of human rights at the European, Inter-
American and African levels, including possibilities provided by African eco-
nomic community tribunals.

The second section explores legal options for victims to hold a company liable
for violations committed abroad. The first part analyses opportunities for victims
to engage States’ extraterritorial obligations, e.g. to seek redress from parent com-
panies both for civil and criminal liability. The section then goes on to explore
the promising yet still very limited windows of opportunity within international
tribunals and the International Criminal Court. The guide sets out the conditions
under which courts of home States of parent companies may have jurisdiction over
human rights violations committed by or with the complicity of multinationals.
Obstacles faced by victims when dealing with transnational litigation- numerous
and important- are emphasized. While this section does not presume to provide
an exhaustive overview of all existing legal possibilities, it highlights different
legal systems, mostly those of the European Union and the United States. In addi-
tion to practical considerations, this choice is also justified by the fact that parent
companies of multinational corporations are often located in the US and the EU
(although it tends to be less the case with emerging countries); the volume of legal
proceedings against multinationals headquartered in these countries has increased;
and, these legal systems present interesting procedures to hold companies (or their
directors) accountable for abuses committed abroad.

The third section looks at mediation mechanisms that have the potential to directly
address the responsibility of companies. With a particular focus on the OECD
Guidelines for Multinational Enterprises and the National Contact Points countries
have set up to ensure respect of the guidelines, the section looks at the process,
advantages and disadvantages of this procedure with a view to fuelling current
intergovernmental discussions on the revision of the guidelines. The section also
briefly highlights developments within National Human Rights Institutions and
other innovative ombudsman initiatives.

The fourth section touches upon one of the driving forces of corporate activi-
ties: the financial support companies receive. The first part reviews complaints
mechanisms available within International Financial Institutions as well as
regional development banks that are available to affected people by projects
financed as a result of these institutions. Largely criticized by civil society
organisations in the last decades, these institutions have faced increased pres-
sure to adapt their functioning for greater coherence between their mandate
and projects they finance. All of the regional banks addressed in this guide
have gone through recent consultation processes and subsequent changes of
their policies, standards and structure of their complaint mechanisms. Their
use presents interesting potential for victims. The second part looks at available
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mechanisms within export-credit agencies, as public actors being increasingly
scrutinized for their involvement in financing projects with high risks of human
rights abuses. Not forgetting the role private banks can play in fuelling human
rights violations, the second part of this section addresses one initiative of the
private sector, namely the Equator Principles for private banks. The fourth and
last part of this section discusses ways to engage with the shareholders of a
company. An emerging trend, shareholder activism may represent a viable way
to raise awareness of shareholders on violations that may be occurring with
their financial support. Even more importantly, the increasing attention paid
by investors (in particular institutional investors) on environmental, social and
governance criteria can be a powerful lever.

Last but not least, the fifth section explores voluntary initiatives set up through
multipartite, sectoral or company-based CSR initiatives. As mentioned above,
various companies have publicly committed to respect human rights principles
and environmental standards. As far as implementation is concerned, a number of
grievance mechanisms have been put in place and can, depending on the context,
contribute to solve conflict situations. Interestingly, such commitments may also
be used as tools including through legal processes by victims and other interested
groups such as consumers to ensure that companies live up to their commitments.
This section provides an overview of such avenues.

How to use this guide?

Before turning to a specific mechanism, there are various questions to be asked
and elements to be considered:

® Step one — Who is causing the harm and what are its causes?

First of all, information on the company which is causing the harm is needed. In
many cases, companies change their legal names which creates confusion amongst
local affected groups. Groups such as NGOs can offer assistance in identifying
the company structure. Once obtained, it is easier to determine the legal structure
of the company.

Is the company owned by the State? Is the concerned company a subsidiary of a
multinational based abroad? Where is the parent company located? What link does
the company have with the parent company and the subsidiary/commercial partner?

What is the cause of the harm? Is the company the one contravening to law or
is it due to the lack of proper regulation in the country? Or else, is it due to the
unwillingness or inability of the government to apply the law? Can the acts of the
local concerned corporate entity be attributed to the parent company?
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® Step two — Who is responsible for the commission of the violation? Who are
the duty-bearers?

In addition to identifying the company, and the role it played, and in order to
be able to determine which mechanism can be seized it is important to identify
which State has failed to fulfil its obligations. The host state holds the primary
responsibility to ensure the protection of everyone’s human rights, thus if a viola-
tion occurs within its jurisdiction, the state’s responsibility is at stake be it for its
actions or omissions. However, home States (i.e. where the parent company is
based) also have their share of responsibility (although more difficult to establish)
to control “their” companies.

@ Step three — Assessing the context

Sometimes, a particular context may favour the choice of one type of mechanism
over another. Various questions might in turn be helpful, such as:

Parallel proceedings

— Are there other ongoing proceedings in relation to the same situation, in par-
ticular legal proceedings?

— Are there other groups affected that have denounced the behaviour of the
company? Are their ongoing social campaigns? Who could be your allies?

The corporate context

— Who is funding the project or the concerned company?

—Is it a company listed on stock exchanges? If yes, who are the shareholders of
the company?

— Has the company received funds from public institutions such as a regional
development bank or an export-credit agency? If yes, at what stage is the project?

— Has the project started? Has the project received full financing?

— What are the CSR commitments of the company?

— Has it already engaged in a dialogue process with other stakeholders? If yes,
was the process deemed satisfactory?

@ Step four — What can be expected from a mechanism? What are its inherent
limitations?

— What is the objective of seizing a mechanism?

— Are victims conscious of the pros and cons of choosing one mechanism over
another?

— Is the objective to prevent future violations or to obtain reparation for violations
that have occurred?

— What do victims want to obtain from such a mechanism? What do mechanisms
offer?
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— Are all affected individuals in agreement over the objectives sought? If not, does
the strategy envisaged ensure the respect of the different positions?

— Can the project be stopped?

— Can victims obtain immediate protection in case of eminent danger such as by
seeking precautionary measures?

— Can the project modalities (such as resettlement plans) be altered? Do victims
want to obtain better compensation packages?

— Are the victims, for example workers, seeking reinstatement?

@ Step five — Identifying the risks for victims
— What are the risks that victims or their representatives face reprisals?

If desirable to ensure protection, is it possible when seizing a mechanism to ensure
the confidentiality of the victims’ identity throughout the process? What types of
guarantees are available?

Are victims aware that the process can sometimes take years? Can they take on
the risk of eventual costs and fees related to judicial proceedings?

Finally, victims and their representatives should evaluate whom they can obtain
assistance from to file a case. Globally, civil society networks are expanding and are
being strengthened. Groups in home and host states may share similar interests and
objectives and can collaborate with each other in order to obtain justice for victims.

The answers to these questions will help to ensure that affected individuals and
their representatives opt for the most appropriate mechanism(s).

The guide does not claim to be exhaustive. Rather, it is meant to be a dynamic tool
that is accessible and can be updated and improved. It is intended to help victims
to claim their rights and to encourage the actors involved to share and exchange
strategies on the outcomes of using these mechanisms with one overarching objec-
tive: to ensure victims of human rights violations can obtain justice, to which they
are entitled, regardless of who committed the violation.
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2 In Ecuador, the Niuchide River (meaning “colour birds” in Kechwa),
where people from the neighbouring village la Victoria bathe,
has been contaminated by oil pits and oil leaking from nearby pipelines.
© Natalie Ayala








