




Under the Statute of the ICC, for the �rst time before an international criminal tribunal, victims 
have been granted access to the proceedings and the possibility of presenting their views and 
concerns. The participation of victims in proceedings represents a landmark development in 
international criminal justice. 

��[T]he victims participation regime established by the drafters of the Statute ensued 
from a debate that took place in the context of the growing emphasis placed on the role of 
victims by the international body of human rights law and by international humanitarian 
law � the Statute grants victims an independent voice and role in proceedings before 
the Court. It should be possible to exercise this independence, in particular, vis-à-vis 
the Prosecutor of the International Criminal Court so that victims can present their 
interests�.
Decision on the applications for participation in the proceedings of VPRS 1 – 6, Pre-Trial 
Chamber I, 17 January 20061

This Chapter outlines the regime for victims� participation as set out in the instruments governing 
the ICC and as applied in the �rst decisions of the Court2. However, readers should bear in 
mind that a number of issues remain to be clari�ed by the Chambers. 

All actors involved in the Court, including victims� legal representatives have an important 
role in shaping the system of victim participation and ensuring its success. FIDH continues to 
work to ensure that the Court fully acknowledges that the participation of victims in no way 
jeopardizes the functioning of the ICC but on the contrary legitimizes its very existence. 





It is for the judges to decide whether victims who apply to participate in proceedings are 
victims of the situation or the case under investigation or prosecution, whether their interests 
are affected and on the form and the timing of their participation. 

Once victims� requests to participate have been granted, they have certain rights under the 
Rome Statute as independent participants in proceedings. Firstly, the Court is obliged to allow 
them to present their views and concerns whenever their personal interests are affected.  
In addition they have the right to be noti�ed of developments in the proceedings, and the right 
to receive appropriate measures of protection.

It is important to note that the procedure for requesting reparations is an independent 
procedure. Victims do not have to participate in pre-trial or trial proceedings in order  
to make a claim for reparations.



Victim as a participant Victim as a witness

Participation is voluntary Called by the defence, the prosecution, 
other victims participing in the proceedings 
or the Chamber

Communicating to the Court their own 
interests and concerns

Serve the interests of the Court and the party 
thet calls them

It is up to the victims to decide what they 
want to say

Give evidence in testifying and answering 
related questions

Participation is possible at all stages of 
proceedings when considered appropriate  
by the Judges

Called to testify at a speci�c time

Always entitled to be represented before  
the ICC by a legal representative

Does not normally have a legal 
representative

Normally participates via a legal 
representative, and need not appear  
in person

Always testify in person

Main differences between being a participant and appearing as a witness



In relation to the situation in Darfur/ Sudan, on 24 July 2006, Pre-trial Chamber I asked the 
UN High Commissioner for Human Rights, Louise Arbour, and the former Chairperson of the 
UN Commission of Inquiry on Darfur, Antonio Cassese, to submit observations on the issues 
of victim protection and preservation of evidence11. 

In the case of The Prosecutor v. Thomas Lubanga Dyilo (DRC), Women�s Initiatives for 
Gender Justice, an international women�s rights NGO, requested leave to �le an amicus 
curiae on the issue of the scope of the charges brought against the defendant, and in 
particular the absence of charges for gender crimes12. The Pre-Trial Chamber refused to 
allow such a submission in the Lubanga case, but invited the organisation to resubmit the 
request to �le an amicus curiae in relation to the situation in the DRC as a whole13.
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The application must contain, �to the extent possible�, the following information14:
-	� The identity and address of the victim, or the address to which the victim requests all 

communications to be sent;
-	� A description of the harm suffered resulting from the commission of any crime within  

the jurisdiction of the Court.  If the victim is an organization or an institution, a description  
of any direct harm15;

-	� A description of the incident, including its location and date and, to the extent possible,  
the identity of the person or persons the victim believes to be responsible for the harm;

-	Any relevant supporting documentation, including names and addresses of witnesses;
-	 Information as to why the personal interests of the victim are affected;
-	 Information on the stage of the proceedings in which the victim wishes to participate;
-	 If applicable, the relief sought;
-	Names and addresses of legal representatives, if any.

Victims can also request assistance in �nding a legal representative and, where necessary, 
assistance to �nance legal representation16.



The possibility of using other forms for participation was con�rmed by Pre-Trial Chamber I 
in its decision of 17 January 200622. The six victims, all of whose applications to participate 
were accepted by the Chamber, used a form designed by FIDH. Applying Regulation 86 (1), 
the Chamber concluded that, �the use of [standard] forms is not compulsory and that the 
Applicants are entitled to use FIDH forms. It should further be noted that the applications 
for participation submitted by FIDH contain the information required by regulation 86, sub-
regulation 2�23.



In its decision on the applications for participation of VPRS 1-6, Pre-Trial Chamber I rejected 
the argument made by defence counsel that FIDH did not have standing to submit the 
victims� applications since �it is not a natural person within the meaning of Rule 89 (3)�28. 
The Chamber pointed out that Rule 89 uses the term �person� and does not specify �natural 
person� and concluded that this provision should therefore be interpreted to include both 
natural and legal persons29.



Article 68 (3) simply states that victims� views and concerns can be �presented and 
considered at stages of the proceedings determined to be appropriate by the Court�33. 

The standard form for participation contains a list which the victim and/or the legal 
representative needs to complete to indicate at which stage of proceedings the applicant 
wishes to participate. The options are34:

- Preliminary examination stage
- Pre-trial stage
- Trial stage
- Appeal stage

However, the general regime for participation at the preliminary examination and pre-trial  
stage remains controversial. The Of�ce of the Prosecutor has consistently opposed the 
wider participation of victims at this stage. Although the Pre-Trial Chamber in its decision 
of 17 January 2006 accepted the victims� requests to participate at the stage of the 
investigation and provided guidance on the regime for participation, the Prosecutor 
submitted an extraordinary appeal against this decision. This appeal was dismissed  
by the Appeals Chamber on 13 July 200635.

In order to evaluate the applications of VPRS 1 to 6, Pre-Trial Chamber I held a hearing 
on 12 July 2005 with the legal representatives of the victims and representatives of FIDH 
(which had submitted the applications), to receive further information on the requests for 
participation and measures of protection38.



For the purposes of the Statute and the Rules of Procedure and Evidence:
(a) �Victims� means natural persons who have suffered harm as a result 
of the commission of any crime within the jurisdiction of the Court;
(b) Victims may include organizations or institutions that have sustained direct harm to 
any of their property which is dedicated to religion, education, art or science or charitable 
purposes, and to their historic monuments, hospitals and other places and objects for 
humanitarian purposes.





Diagram on victim of the situation and victim of the case

- On 17 January 2006, the Court accepted the �rst applications of victims for participation 
in proceedings before the ICC53. These victims of crimes in DRC were assisted by FIDH in 
making their applications to the Court.

In this landmark case, the Pre-Trial Chamber seized of the situation in the DRC accepted 
that the victims, referred to as VPRS 1 to 6, could participate in the proceedings at the stage 
of the investigation, the �situation stage�, before any prosecutions had been initiated.

- On 28 July 2006 the Pre Trial Chamber granted victims a/001, a/002 and a/003 the right 
to participate in the case of Prosecutor v. Thomas Lubanga Dyilo (the Lubanga case)54.

- In July 2006 and August 2006, a total of 84 victims submitted applications to participate 
in the Lubanga case. Only one of these victims, referred to as a/0105/06, was granted  
the right to participate55.





On 28 July 2006, the Pre-Trial Chamber accepted the applications of three victims to 
participate in the Lubanga case63. The three victims had established a suf�cient causal link 
between the harm they suffered and the crimes contained in the arrest warrant against 
Thomas Lubanga. In a decision of the Pre-Trial Chamber of 20 October 2006, a fourth victim 
was recognised and authorised to participate in the Lubanga case64.

(See below, section 1)
Several provisions of the Statute and the Rules of Procedure and Evidence expressly provide 
for victims to make representations or submit observations at particular stages  
of proceedings, for example:

� �When the Prosecutor seeks the authorisation of the Pre-Trial Chamber to begin  
an investigation under his proprio motu power (Article 15 (3)) (1.1.1);

� �When the Pre-Trial Chamber reviews a decision of the Prosecutor not to investigate  
or prosecute (Article 53) (1.1.2); 

� �Proceedings concerning the jurisdiction of the Court or the admissibility  
of the case (Article 19 (3)) (1.2); 

� �Proceedings to con�rm charges against an accused (Article 61) (1.3).



(See below, section 2)
Some types of participation are common to all stages of proceedings. 
Examples of ways in which victims and/ or their legal representatives  
can participate include: 

� Attending hearings; 
� Making written observations;
� Making oral observations;
� Making statements at the beginning and end of a stage of proceedings;
� Consulting the record of proceedings;
� �Asking questions to a witness, expert or the accused who is giving  

evidence before the Court;
� Receiving noti�cation of the progress of proceedings.

Stages of proceedings

Preliminary 
Examination 
Stage

Situation in which crimes under the ICC�s 
jurisdiction appear to have been committed 
is referred to the ICC Prosecutor by a State 
Party or the UN Security Council.

Situation in which information about alleged 
crimes under the ICC�s jurisdiction is sent  
to the ICC Prosecutor, who may seek to start 
proceedings on his own initiative (proprio 
motu).

ICC Prosecutor examines information received.

If ICC Prosecutor considers there is a 
reasonable basis to proceed, he initiates 
an investigation.

ICC Prosecutor conducts investigation.

ICC Prosecutor examines information received.

If ICC Prosecutor considers that there is a 
reasonable basis to initiate an investigation, 
he requests authorisation from the Pre-Trial 
Chamber.

Pre-Trial Chamber authorises an investigation.

ICC Prosecutor conducts investigation.

Pre-Trial Chamber issues warrant of arrest/ summons to appear.

Person sought by the Court is arrested/ surrenders.

First appearance of an arrested or surrendered person.

Con�rmation of charges hearing.

Pre-Trial 
Stage
(Pre-Trial 
Chamber)

Commencement of a trial.

Judgement.
Decision on conviction or acquittal, and sentencing.
Reparations proceedings.

Trial Stage 
(Trial 
Chamber)

Appeal against decision of acquittal or conviction or against sentence.

Decision on appeal.
Revision.

Appeal Stage 
(Appeals 
Chamber)





The time limit for submitting representations is 30 days following the receipt  
of noti�cation71.
The Pre-Trial Chamber can request additional information from victims and has the option  
of deciding to hold a hearing72. 
The Pre-Trial Chamber must notify its �nal decision, with reasons, to victims who have 
made representations73.

The proprio motu power of the ICC Prosecutor is essential to ensure the independence 
of his Of�ce. It also represents a unique tool for victims of war crimes, crimes against 
humanity and genocide to seek a judicial remedy.

However, at the time of writing the Prosecutor had not opened any investigations under  
his  proprio motu power, despite having received a large number of communications.

In respect of the information submitted to the Prosecutor by victims and others, the report  
of the Of�ce of the Prosecutor on its activities since 2003 indicates: �Through  
to the end of June 2006, the Of�ce received 1918 communications from individuals  
or groups in at least 107 different countries. (...) Of the approximately 20%  
of communications warranting further analysis, 10 situations have been subjected to 
intensive analysis. Of these, three proceeded to investigation (the DRC, Northern Uganda,  
and Darfur), two were dismissed (Venezuela and Iraq), and �ve analyses are on-going�.

Indeed, it is clear that the current policy of the Prosecutor is to prioritise referrals from 
States Parties (DRC, Uganda) and the Security Council (Darfur/ Sudan). The report of the 
Of�ce of the Prosecutor on its activities since 2003 states: �while the  proprio motu power 
is a critical aspect of the Of�ce�s independence, the Prosecutor adopted the policy of 
inviting and welcoming voluntary referrals by territorial states as a �rst step in triggering 
the jurisdiction of the Court�. 

At the time of negotiating the Rome Statute in 1998, it was not anticipated that states 
would make referrals to the ICC concerning crimes committed on their own territories. The 
experiences of regional courts, such as the European Court for Human Rights, demonstrate 
that it is very rare for states to refer human rights abuses committed  
by other states. 

Yet it is clear that the Rome Statute does not establish a hierarchy amongst the three 
mechanisms that can trigger an investigation (state referrals, Security Council referrals 
and  proprio motu investigations). On the contrary, during negotiations of the Statute it was 
agreed that it was essential, in view of the universal and permanent nature of the ICC,  
and the importance of the independence of the Prosecutor, that he should have the power  
to open investigations on his own initiative.



Investigations
The Prosecutor must consider whether:

- �The information available to the Prosecutor provides a reasonable basis to believe  
that a crime within the jurisdiction of the Court has been or is being committed;

- The case is or would be admissible
- �Taking into account the gravity of the crime and the interests of victims, there are 

nonetheless substantial reasons to believe that an investigation would not serve  
the interests of justice76.

Prosecutions
The Prosecutor must consider whether:

- There is a suf�cient legal and factual basis to seek a warrant or summons;
- The case is admissible;
- �A prosecution is not in the interests of justice, taking into account all the 

circumstances, including the gravity of the crime, the interests of victims and the age 
or in�rmity of the alleged perpetrator, and his or her role in the alleged crime77.



If, having carried out a preliminary examination in accordance with article 15, the 
Prosecutor concludes, that �the information provided does not constitute a reasonable  
basis for an investigation�86, the Prosecutor is required to inform the person or persons  
who provided the information87. Such notice must be given �promptly� and must contain  
the reasons for the decision88, whilst ensuring that neither those who provided information, 
nor the �integrity of the proceedings� are endangered. The notice must also explain  
to victims that further information can be submitted regarding the same situation  
in the light of new facts and evidence, to trigger a re-examination by the Prosecutor.







In its decision of 17 January 2006, Pre-Trial Chamber I gave examples of ways in which 
victims (VPRS 1 to 6) could participate: �in exercising their procedural rights pursuant 
to article 68 (3) of the Statute, [the victims] may, before the Pre-Trial Chamber and in 
connection with the current investigation:

(a) Present their views and concerns;
(b) File documents;
(c) Request the Pre-Trial Chamber to order speci�c measures�117.

Presenting views and concerns: Victims can present their views and concerns to the 
Pre-Trial Chamber on matters concerning the investigation118. Oral and written submissions 
could concern, for example, issues such as decisions not to investigate or prosecute, the 
scope of the investigation, the ways in which investigations are conducted, the personal 
situation of the victims including issues related to protection, the scope of the charges and 
the level of responsibility of the accused.
Filing documents: Victims can submit documents to the Pre-Trial Chamber119. These could 
concern the investigation itself, or support their submissions and observations. 
Requesting orders for speci�c measures: Victims can request a range of speci�c measures 
in the context of the investigation, for example, measures for the protection of victims, or 
measures to preserve evidence120.
Consulting the record and access to non-public documents: With the authorisation of 
the relevant Chamber, victims participating in the situation stage can have access to non-
public documents where their personal interests are concerned121.
Access to closed hearings: The Pre-Trial Chamber stated that in the case of con�dential 
or closed hearings initiated by the Prosecutor or the Defence, �victims will not be entitled 
to participate unless the Chamber decides otherwise in the light of the impact of such 
proceedings on their personal interests�122.



Prior to the hearing to con�rm the charges brought by the Prosecutor against Thomas 
Lubanga the Pre-Trial Chamber held a series of hearings to determine the ways in which 
victims could participate in that hearing123. 
The Chamber decided that: 

�[S]ubject to their intervention being restricted to the scope determined by the charges 
brought against Thomas Lubanga Dyilo, the victims may participate in the con�rmation 
hearing by presenting their views and concerns in order to help contribute to the 
prosecution of the crimes from which they allegedly have suffered and to, where 
relevant, subsequently be able to obtain reparations for the harm suffered�124.

It should be noted that in this case, for reasons of security and at the request of the victims, 
the Pre-Trial Chamber decided that the victims did not have to reveal their identities to the 
defence125. As a result the Chamber restricted the scope of their participation in the hearing.
Making oral and written statements: Victims� legal representatives were allowed to 
submit written statements. They were also allowed to make oral opening and closing 
statements at the hearing. Due to the fact that the identities of these victims were 
concealed from the defence, the Chamber decided that further oral interventions would 
require authorisation by the Chamber and requests would be dealt with on a case-by-case 
basis126. 
During the con�rmation hearing, on 9 November 2006, the Chamber granted the request  
of legal representative for victims a/0001/06, a/0002/06 and a/0003/06 to intervene  
on the issue of the jurisdiction of the Court127.
Consulting the record and access to non-public documents: On the basis that their 
identities were concealed, the Chamber decided that victims could only have access to 
public documents in the case, but reserved the possibility to make an exception  
in �exceptional circumstances�128. 
On 10 November 2006, the victims� legal representatives requested access to all  
non-con�dential documents in the record of evidence in the case (many of which are not 
available on the website of the Court)129. On 13 November 2006, the Pre-trial Chamber 
granted this request and ordered the Prosecutor and the defence to transmit all  
non-con�dential documents to the victims� legal representatives without delay130.



Questioning witnesses, experts and the accused and presenting evidence: The Pre-
Trial Chamber decided that on the basis of the prohibition on anonymous accusations,  
the victims� legal representatives could not question the accused or witnesses. On the same 
basis, the Pre-Trial Chamber decided that victims� legal representatives could not present 
any factual evidence at the hearing131.
However, on 24 November 2006, the Chamber granted a request by the legal representative 
for victims a/0001/06, a/0002/06 and a/0003/06 to put a question to one of the witnesses 
for the prosecution132.
Access to closed hearings: The Chamber decided that the victims� representatives could 
not have access to closed (non-public) hearings, but reserved the possibility to make  
an exception in �exceptional circumstances�133. 
However, on 24 November 2006, the Chamber allowed victims� representatives to attend 
part of a closed hearing134.


















































