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FIDH comments on the GSCP Code and its implementation and enforcement

The International Federation for Human Rights (FIDH) has examined with care the draft Code prepared between July 2006 and January 2007 by Carrefour, Metro, Migros, Tesco and Wal-Mart, in the framework of the Global Social Compliance Programme (GSCP). Its initial comments follow.

1. Introduction

FIDH welcomed the Global Social Compliance Programme (GSCP) when it was initially announced. This is a highly important initiative, at a time where there are rising concerns about the respect for workers’ rights in the global supply chain. The initiative involves a critical mass of companies (referred to as the ‘participating companies’ in what follows), each with an important number of suppliers throughout the world. Its impact is therefore potentially very important. Experience has shown that improvements can rarely be obtained by a single company while a series of companies working together can make a substantial difference. In addition, FIDH notes that the draft Code prepared under the GSCP framework is based on the applicable instruments of international human rights law and on the existing international labor standards, including the recapitulation of those rules in the Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, adopted in 2003 by the United Nations Sub-Commission on Human Rights.
 Although the Convention on the Rights of Persons with Disabilities should be added to the list of instruments cited under the chapter ‘Discrimination, harassment, and abuse’, this too is encouraging : instead of developing standards which would be substitutes to the existing framework of international law, the draft Code builds on this framework, stating explicitly that the international standards listed will be complied with even in countries which are not bound by the corresponding legal instruments or whose internal legislation provides for a lesser protection of workers.

2. The protocol on implementation

FIDH notes that the code shall be completed by ‘the development of a set of implementation and enforcement tools that will be based on existing best practices’, and this will lead to the compilation of an implementation protocol for companies willing to adopt the code. FIDH will therefore not comment at this stage on the implementation mechanisms which are currently in use within each of the participating companies, or on what a tool based on a comparison between those mechanisms might resemble. It would however insist on the fact that the objective of the code – which is to contribute to the improvement of working conditions in the global supply chain by sharing and harmonizing best practices of participating companies, and by agreeing on a common set of standards which these companies shall expect from their suppliers – will only be fulfilled if and when agreement will be found on minimum standards for adequate monitoring of the code. 

Such monitoring, in the view of FIDH, should address two levels : the mechanisms for ensuring compliance by the Suppliers with the code ; and the measures to be taken by the Suppliers themselves to ensure that the code shall have an effective impact on the practices in the facilities managed by the Suppliers or their sub-contractors. 

At the first level, the monitoring of the code implies at a minimum that such supervision should be performed by an independent third party, whose mandate should include unannounced visits to suppliers’ facilities, and which should be recognized the possibility to hold confidential interviews with the employees of suppliers of the participating company. Audits results should be made public, disaggregated by factory (too often they are presented by country or even by region) and shared with the workers. Such monitoring based on social auditing also implies a graduated (or staged) approach to meeting situations of non-compliance : while the cessation of the business relationship with the non-compliant supplier should be considered as an option in the most extreme cases of repeated failures to comply, the supplier should be helped to comply, and the company purchasing products from the supplier has a responsibility to facilitate such compliance, for instance by providing training, financial support, and technical advice. The protocol on implementation should also clearly address the question of funding both the auditing (the supervision of compliance with the code) and any corrective actions which may be requested from Suppliers found to be in breach of the code’s provisions. 

In addition, FIDH would insist on the fact that beyond code monitoring, the company participating in the GSCP should be dealing with the root causes of labour rights violations. Such root causes may include the purchasing practices of the participating company itself, which may lead to downward pressure on prices and lead times ; the absence of a stable and direct relationship with suppliers (issue of sub-contractors, future orders are not guaranteed, etc.); and the lack of incentives of suppliers in effectively complying, if they are not rewarded for doing so. Lessons should be drawn from existing multistakeholder initiatives on sourcing practices with local stakeholders (e.g. in order to identify compliance issues, to assess progress made over time by suppliers, involving a more cooperative approach). Further attention should be paid to the possibility of guaranteeing in the long term orders for affiliated factories which are ‘certified’ for a certain period.

At the second level, FIDH intends to propose that the protocol on implementation explicitly state that the Suppliers to whom it is addressed shall make the code publicly available, translate it in all languages used by the employees, posted in factories and form the basis of training for both the managers and the workers. Grievance procedures should also be put in place, with guarantees ensuring that workers complaining that the code is not complied with will not be disciplined or otherwised penalized for exercising their right to complain. These workers, directly or through their representatives, should be provided with the possibility to address themselves directly to the GSCP participating company, which is a client of the Supplier concerned. Consideration should be given to the possibility of global unions being recognized a role in this process, where complaints regarding compliance with the code by the Suppliers are channelled through the local unions affiliated to global unions, which could lead to a dialogue between the global union and the participating company. 

3. The link to other multistakeholder initiatives

FIDH notes that the GSCP is not a multistakeholder initiative, but that it is an initiative by a number of companies in the retailing sector, who chose to join their efforts in order to develop common approaches to the question of monitoring compliance with workers’ rights in the supply chain. FIDH has agreed to join the consultative advisory board of the GSCP, in order to provide advice to the participating companies in this process, and with a view to strengthening the link with the international law of of human rights – at the level of substantive standards – and with other similar initiatives, including multistakeholder initiatives – at the level of the implementation mechanisms –. In particular, FIDH notes that similar initiatives at coordinating, or harmonizing, attempts to improve respect for workers’ rights in the supply chain exist. The most prominent of these is the Joint Initiative on Corporate Accountability and Workers’ Rights (JO-IN), which is the result of a joint effort of  the Clean Clothes Campaign, Ethical Trade Initiative, Fair Labor Association, Fair Wear Foundation, Social Accountability International, and the Workers Rights Consortium. In the view of FIDH, the GSCP would gain considerable credibility if it established a formal link with the JO-IN initiative, by systematically matching up to the best practices identified in that context. In addition, FIDH would insist that joining the GSCP initiative is not, and should not be presented as, a substitute to any existing multistakeholder initiative, such as those seeking to harmonize their efforts within the JO-IN project.

This point deserves further emphasis. While many Multi-stakeholder initiatives (MSIs) are starting to work together on harmonizing their code and verification systems, exploring more cooperative approaches to code compliance and sharing best practices, the GSCP as it is currently conceived is not linking up with them and not building on existing expertise. This should be remedied by establishing links with those other initiatives. The future discussions on the composition of the advisory board should take into account the need to establish such linkages.

4. Scope of application of the Code

FIDH notes that the code is intended to apply to the suppliers of the participating companies. A number of groups have expressed their concern that this will lead to a situation where the employees of the participating company will be less protected than the workforce of the suppliers. In the view of FIDH, this indeed poses a serious problem of credibility. While FIDH appreciates that the participating companies did not intend, when joining their efforts to develop a common approach towards improving labor conditions throughout the supply chain, to go beyond the definition of standards addressed to suppliers, in order to apply such standards to their own employees, this position is not sustainable. To the general public, this selective approach will appear suspicious. To the suppliers themselves, it will undermine the legitimacy of the attempt to require from them that they comply with certain standards, which their client does not commit to comply by itself. FIDH believes therefore, that it is in the interest of the participating companies themselves to recognize their employees the same rights as those recognized to the employees of their suppliers, and it strongly encourages these companies to make such a commitment now, before having to make such a commitment later, under the pressure of the media and the consumers. 

A second comment is in order, also related to the scope of application of the draft code. The code is said to ‘provide a clear and common set of guidelines of what is required of suppliers of consumer goods and services in terms of working conditions in the global supply chain’. A ‘supplier’, is defined as ‘the business entity contracted by the buyer or their agent or representatives to produce and/or manufacture proprietary products (food and non-food) as per a purchase order and/or letter of credit.  Suppliers have the responsibility for all workers involved in the production of these items, regardless of their employment status’.

This definition of the scope of application is too narrow, and the standards enunciated could potentially be easily circumvented by suppliers through sub-contracting. The draft code should be extended in such a way as to cover the entire supply chain. Not only the suppliers should be required to comply, but also their sub-contractors (or sub-suppliers).  

5. Freedom of association and the right to collective bargaining

Section 3.2. of the draft code stipulates : ‘Where the right to freedom of association and collective bargaining is restricted under law, Suppliers shall facilitate, and not hinder, the development of lawful parallel means for independent and free association and bargaining’. 

The restriction to ‘lawful’ parallel means, however, is problematic. The notion of ‘parallel means’ emerged precisely in contexts, such as South Africa under the apartheid regime, where parallel means to formalized trade unions and collective bargaining had to be imagined in order to circumvent legal prohibitions. The reference to ‘lawful’ parallel means therefore is unwelcome and may be seen as a contradiction in terms. In addition, employers in such contexts have a positive duty to encourage union formation and collective bargaining which workers, without such an active encouragement, might be chilled to exercise or demand. Therefore, this provision should be rewritten thus :

Where the right to freedom of association and collective bargaining is restricted or prohibited under law, Suppliers shall encourage the development of parallel means for independent and free association and bargaining.

FIDH is also concerned about the working of section 3.5. of the draft code. This provision reads : ‘Suppliers shall give worker representatives access to the workplace in order to carry out their representative functions unless there are clear indications that this will seriously disrupt the company’s normal activities’.

We believe the highlighted segment is ambiguous, and could be used as a pretext for a supplier to ban worker representatives from the workplace altogether, for example on the basis that there have been incidents in the past or that by addressing the workers, the union representative will slow down the production chain. This segment should therefore be removed.

6. Discrimination, harassment, and abuse

Section 4.1. of the draft code states that : ‘Suppliers shall not engage in, support or tolerate discrimination in employment including recruitment, hiring, training, working conditions, job assignments, pay, benefits, promotions, discipline, termination or retirement on the basis of gender, age, religion, marital status, race, caste, social background, diseases, disability, pregnancy, ethnic and national origin, nationality, membership in worker organizations including unions, political affiliation, sexual orientation, or any other personal characteristics’. 

The prohibition of discrimination on grounds of sexual orientation implies that advantages may not be reserved to opposite-sex couples, whether married or not, and be denied to same-sex couples. It also implies that any advantages recognized to married couples should be extended to same-sex couples in the presence of a stable relationship, for instance following a number of years of common residency, in countries where marriage is not open to same-sex partners. This should be stated explicitly in the code.

The prohibition of discrimination on grounds on disability implies an obligation to provide effective reasonable accommodation to workers with a disability. Article 27(1) of the Convention on the Rights of Persons with Disabilities imposes on the States parties an obligation to recognize the right of persons with disabilities to work, on an equal basis with others. This is defined to include ‘the right to the opportunity to gain a living by work freely chosen or accepted in a labour market and work environment that is open, inclusive and accessible to persons with disabilities’. States must, specifically, ‘prohibit discrimination on the basis of disability with regard to all matters concerning all forms of employment, including conditions of recruitment, hiring and employment, continuance of employment, career advancement and safe and healthy working conditions’ (a), but also, in particular, ‘ensure that reasonable accommodation is provided to persons with disabilities in the workplace’ (i). 

For the same reasons, section 4.4. of the draft code, which states that ‘Suppliers shall base all terms and conditions of employment on an individual's ability to do the job, not on the basis of personal characteristics or beliefs’, should be amended to read :

Suppliers shall base all terms and conditions of employment on an individual's ability to perform the essential functions of the job, not on the basis of personal characteristics or beliefs, without prejudice to the obligation of the Supplier to provide workers with a disability with reasonable accommodation in order to allow that worker to be employed, to receive training, to be promoted, or to remain in employment.

Indeed, a person with a disability should be provided with accommodation where this would allow him or her to take up employment or to remain in employment, and where that person is capable of performing the essential functions of the job, he or she should not be excluded for the sole reason that other functions associated with the job will have to be reallocated to other workers. 

�	 U.N. Doc. E/CN.4/Sub.2/2003/38/Rev.2 (2003).
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